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Dartford Private Hire Drivers 

Association 

 

 

c/o 34 Canterbury Avenue, Sidcup, Kent DA15 9AS  
 

 07715 986 998 
 dartfordphdriversassociation@gmail.com 

 
Licensing Section 
Civic Centre  
Home Gardens 
Dartford 
DAI IDR 
  
Sent by email to Licensing@dartford.gov.uk 

 
17 February 2017 

 
Dear Sirs 

 

RESPONSE TO DRAFT HACKNEY CARRIAGE BYLAWS CONSULTATION 

 

Herewith is the DPHDA’s response to the Hackney Carriages Byelaws Consultation Notice 

dated 23 January 2017. 

 

Typographical errors 
 

Page 2; last sub-para of Byelaw 4. Change ‘(e)’ to ‘(f)’. 
 
Page 3; first word of Byelaw 16(ii).  Change to ‘Where’. 
 

Introduction 
 
The draft byelaws conform to the July 2005 edition of the Department for Transport 
Guidance Notes and Model Byelaws given in ‘Button on Taxis Licensing Law and Practice 
Edn 3, Appendix II, Circular A2.10’.  However, two additional byelaws (Byelaws 14 and 15) 
have been added under the heading ‘Provisions regulating the conduct of the proprietors 
and drivers of hackney carriages plying within the district in their several employments, and 
determining whether such drivers shall wear any and what badges’. 
 
Consideration of Byelaw 14 
 
Byelaw 14 states: 
 

The driver of a hackney carriage shall notify the Council in writing within 7 days of 
any alteration to his/her declared circumstances in relation to the following:- 
 
(a) name or address; 
(b) injury or illness, which may affect his/her driving ability; 
(c) vehicle which he/she rents (if applicable). 
 

Consideration of 14(a) name or address 
When filling in an application form for a hackney carriage of private hire drivers licences, the 
applicant must provide his/her name and address and the licence is registered in the 
applicants name at that address.  If the driver ceases to live at the address specified in the 
licence application, the licence becomes invalid. 
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S57 of the Local Government (Miscellaneous Provisions) Act 1976 (LG(MP)A 1976), the 
Council has the power to require applicants to submit information.  Therefore, there appears 
to be no need for a byelaw. 
 
We consider Byelaw 14(a) to be unnecessary. 
 
Consideration of 14(b) injury or illness, which may affect his/her driving ability 
Whilst the sentiment is appreciated, this condition is too vague in its present form. 
 
Further, for the reasons set out below, we consider that a byelaw is unnecessary.  Express 
powers already exist in primary legislation for dealing with this issue, therefore it can be dealt 
with by means of a licence condition. 
 
The following definition of a byelaw is taken from the Department for Communities and Local 
Government document: Communities in control: real people, real power - The making and 
enforcement of byelaws – Consultation August 2008: 

 
What is a byelaw? 
2.1  A byelaw is a law which is made by a body, such as a local authority, under an 
enabling power established by an Act of Parliament and which has been confirmed 
by the Secretary of State.  Byelaws generally require something to be done – or not 
to be done – in a particular location.  They are accompanied by a sanction or penalty 
for non-observance.  If validly made, byelaws have the force of law within the areas 
to which they apply.  Offences against byelaws attract a penalty fine which can, at 
present, only be enforced through the Magistrates’ Courts. 
 

2.2  Byelaws are not considered a suitable regulatory mechanism in cases where 
there are already express powers in primary legislation for dealing with an issue 
which is causing concern.  Where there are no such powers, byelaws should only be 
considered when all other avenues, such as voluntary schemes, have been 
exhausted. 

 
Under S57 of the LG(MP)A 1976, the Council has the power to require applicants to submit 
information. 
 
Sub-section 2(a)(i) deals specifically with the requirement for applicants to produce a 
certificate signed by a registered medical practitioner to the effect that he is physically fit to 
be the driver of a hackney carriage or a private hire vehicle. 
 
In subsection 3 it goes on to state: 
 

If any person knowingly or recklessly makes a false statement or omits any material 
particular in giving information under this section, he shall be guilty of an offence. 

 
From this it is clear that there is already primary legislation enabling the Council to require 
applicants to provide a certificate signed by a registered medical practitioner to the effect 
that he/she is physically fit to be the driver of a hackney carriage or a private hire vehicle.  
Therefore, based on section 2.2 of the above definition of a byelaw, a byelaw is not 
considered a suitable regulatory mechanism. 
 
In an exchange of correspondence on this matter with the Head of Legal Services, her email 
dated 8 February 2017 contained the following statement: 
 

The Licensing Section’s response to your query is that whilst you are correct that 
drivers undertake a medical and this is used to determine if an applicant is ‘Fit and 
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Proper’ as a pre-requisite to the grant of a licence, this is only done every three 
years. Therefore, consideration needs to be given to addressing the in–between 
period. 

 
Like the DBS disclosure, the medical fitness report is one of the criteria used by the Council 
to determine whether an applicant for a hackney carriage or private hire drivers licence is a 
fit and proper person.  Both are required to be carried out every 31 years, this being the 
standard period for a driver’s licence. 
 
If during the term of his/her licence the driver fails to meet the required medical standard the 
Council must, depending on the circumstances, either suspend or revoke their licence. 
 
This is no different to the DBS disclosure where in the Council’s Hackney Carriage and 
Private Hire Licensing Policy 2017-20, the intervening period is covered by Condition 13 in 
both the Hackney Carriage and private Hire Licence Conditions. 
 
All that is required is to include a condition in both the hackney and private hire licence 
conditions. 
 
As there is primary legislation covering medical fitness and an identical situation exists with 
the DBS disclosure, which is not covered by a byelaw, we consider that the evidence 
provided supports the DPHDA’s conclusion that a byelaw is unnecessary and that medical 
fitness should be dealt with in the same way as the DBS disclosure. 
 
Consideration of the wording of 14(b) injury or illness, which may affect his/her 
driving ability 
14(b) states: 
 

The driver of a hackney carriage shall notify the Council in writing within 7 days of 
any alteration to his/her declared circumstances in relation to injury or illness, which 
may affect his/her driving ability. 
 

We have concerns about the wording of this condition. 

Does it refer to diagnosed injuries or illnesses for which a formal note from a medical 
practitioner would be required to facilitate the driver’s return to work, or does it mean self-
diagnosis, in which case every time a driver takes time off work for a minor ailment, it must 
be reported, or does it mean both? 

As with all things that there needs to be a standard to work to and the Council has adopted 
the DVLA Group 2 medical standard for determining a person’s fitness to drive a hackney 
carriage or private hire vehicle. 

How is this standard to be enforced for injury or illness that does not require the involvement 
of a medical practitioner? 

We suggest the requirement, which should be a licence condition, be amended to: 

The driver of a hackney carriage/private hire vehicle shall, within 7 days, notify the 
Council, in writing, of any an injury or illness that degrades their standard of fitness to 
be below the DVLA Group 2 medical standard and return their driver’s licence to the 
Council. 

                                                           
1
 Divers beyond the age of 70, are required to have a medical annually. 
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Drivers have a legal duty to notify the DVLA of any injury or illness that would have a 
likely impact on safe driving ability; but generally, do not need to notify the DVLA of 
conditions for which clinical advice has indicated less than 3 months of no driving. 

The Council will not reinstate the driver’s licence until he/she has sufficiently 
recovered and been declared fit to return to work by a qualified medical practitioner 
and, if necessary, the DVLA has reinstated his/her driving licence. 

 
Consideration of 14(c) vehicle which he/she rents (if applicable) 
What is the purpose of the byelaw? 

The application forms for a hackney carriage or a private hire drivers licence do not require 
the applicant to give details of the vehicle they will be driving. 

A driver rents a licensed vehicle does not become the proprietor or have any interest in the 
licence of that vehicle.  Therefore, how can the driver who has made no declaration of 
circumstances in relation to the vehicle to the Council report to any alteration? 

This condition seems more appropriate to a proprietor, in which case it is covered by   S40 
and S41 of the Town Police Clauses Act 1847 (TPCA 1847) and S57 of the LG(MP)A 1976 
and is not required. 

This byelaw should be removed. 

 
Consideration of Byelaw 15 
Byelaw 15 states: 
 

If a hackney carriage driver is arrested for an offence of dishonesty, indecency or 
violence, drug or alcohol related matters, the driver shall notify the Council in writing 
within 48 hours of the arrest. The driver shall further inform the Council of any 
motoring fixed penalty endorsements received, in writing within 7 days of receiving 
the endorsement. 
 

This byelaw relates to whether an applicant for a drivers licence is a fit and proper person. 
 
Before a licence is granted checks are carried out to ensure the applicant is a fit and proper 
person, e.g. DBS check, DVLA licence check, medical, etc.  If the applicant meets the fit and 
proper criteria a licence is awarded.  If during the term of the licence the driver fails to meet 
any of those criteria the he/she runs the risk the loss of their licence. 
 
This would again appear to be something that could be dealt with under S57 of the LG(MP)A 
1976? 
 
Consideration of Byelaw 19 
 
Background 
Made under the heading ‘Provisions Securing the Safe Custody and Redelivery of Any 
Property Accidentally Left in Hackney Carriages, and Fixing the Charges to Be Made in 
Respect Thereof’, Byelaw 18, which draft byelaw 19 is intended to replace, states: 
 
18. Every proprietor or driver of a hackney carriage shall, if any property accidentally left 

therein by any person who may have been conveyed in the carriage be found by or 
handed to him: 
 
(i) carry it within twenty-four hours, if not sooner claimed by or on behalf of its 

owner, to the office of the Council, and leave it in the custody of the officer in 
charge of the office on his giving a receipt for it; 
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(ii) be entitled to receive from any person to whom the property shall be re-
delivered an amount equal to five new pence in the pound of its estimated 
value (or the fare for the distance from the place of finding to the office of the 
Council, whichever be the greater) but not more than five pounds. 

 
Byelaw 18 appears in both the current and previous editions of the Councils Hackney 
Carriage & Private Hire Licensing Policy, and in the draft Policy 1 April 2017 – 31 March 
2020, which finished the public consultation phase on 13 January 2017. 
 
Note that Byelaw 18(i) requires property found in a hackney carriage to be delivered into the 
custody of the Council within 24 hours.  Yet in all editions the of the Policy, the Conditions of 
Licence for Hackney Carriage Drivers and those for Private Hire Drivers it state: 
 

The driver shall at the end of each hiring inspect the licensed vehicle for any property 
inadvertently left in the vehicle, if any property is found carry it as soon as possible, 
and in any event within 48 hours, to a Police Station in the district and leave it in the 
custody of an Officer on his giving a receipt for it. 

 
Whist these conditions do not correspond with the Byelaw 18(i) they do provide a place of 
safe custody for all property handed in at a police station.  However, as will be seen in 
Annex A, the DPHDA’s comments on this matter that were submitted in response to the 
Policy public consultation, this changed when Kent Police limited the property they would 
accept to property that is believed to be related to a crime, poses a direct threat to the public, 
or contains personal details relating to the owner. This resulted in the Licensing Section in its 
October 2015 Newsletter informing drivers: 
 

If lost property is found you should contact the Licensing Officer who may have been 
contacted and have details of the owner.  However, the Council will not be 
collection/storing lost property. 

 
This action has prevented drivers from complying with Byelaw 18(i). 
 
Byelaw 19 states: 
 

19 The proprietor or driver of a hackney carnage shall, if any property accidentally left 
therein by any person who may have been conveyed in the carriage be found by or 
handed to him, which the driver believes to be related to a crime, poses a direct 
threat to the public, or contains personal details relating to the owner; 
 

(a) carry it a s soon as possible and in any event within 48 hours if not sooner 
claimed by or on behalf of its owner, to a police station in the district and 
leave it in the custody of the officer in charge of the office on his giving a 
receipt for it; and 
 

(b) be entitled to receive from any person to whom the property shall be 
redelivered an amount equal to five pence in the pound of its estimated value 
(or the fare for the distance from the place of finding to a Police station, 
whichever be the greater) but not more than five pounds. 

 
 

Comparison of Byelaws 18 and 19 
It will be seen that Byelaw 18 requires all property to be delivered into the custody of the 
Council within 24 hours.  This very effective one-stop-shop arrangement because: 
 

a. time is allowed for the driver to try and arrange to restore the property to the 
owner; 
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b. safe custody is provided for property that the driver has been unable to 
identify or make contact the owner; 

 
c. it enables the owner to contact the Council to find out if their property has 

been handed in. 
 

d. if the property has not been handed in but owner has details of the vehicle or 
driver, particularly licence numbers, the Council is in the best position to help. 

 
Bylaw 19 requires the property to be delivered to a police station in the district and limits the 
type of property to that which the driver believes to be related to a crime, poses a direct 
threat to the public, or contains personal details relating to the owner. 
 
This raises the question of what happens to the property that the police will not accept. 
 
In an email dated 4 February 2017 the Head of Legal Services provided the following 
information to the DPHDA in relation to the Council’s deliberations on how to proceed with 
Byelaw 19(a): 
 

Byelaw 19 - You are all too aware of the discussions that have ensued between us 
on the issue concerning found property.  The Licensing Authority has numerous 
concerns regarding the delivery to it and acceptance of found property and wished to 
place the obligation on drivers/proprietors to make reasonable attempts to locate the 
rightful owner of found property. The DfT’s response ‘… the Council may wish to 
consider amending the byelaw, so that it reflects the circumstances in which 
lost property could be handed into the police station…. and provide for all 
other types of property within its policy document. For e.g. its byelaws could say 
something along the lines of:- 
  

“The proprietor or driver of a hackney carriage shall, if any property 
accidentally left therein by any person who may have been conveyed in the 
carriage be found by or handed to him, which the driver believes to be related 
to a crime; poses a direct threat to the public, or contains personal details 
relating to the owner: 
  
(a) carry it as soon as possible and in any event within 48 hours if not sooner 

claimed by or on behalf of its owner, to a police station in the district and 
leave it in the custody of the officer in charge of the office on his giving a 
receipt for it; 

 
As will be seen from the highlighted text, the circumstances in which lost property could be 
handed into the police station has been covered; but no proposal has been made to 
“provide for all other types of property within its policy document.” 
 
Surely if it requires a byelaw to deal with property the police will accept, it will require a 
byelaw for how to deal with the property that the police will not accept. 
 
Conclusion and recommendations in relation to Byelaw 19 
It is clear from the action taken by the Council in October 2015 and the discussions between 
the DPHDA and the Council, that the Council is determined to divest itself of all responsibility 
for dealing with lost property. 
 
This desire has been so great that the Council has taken no action to provide drivers with 
guidance on the legal liabilities associated with dealing with lost property nor on how to 
recognise and deal with property that may pose a direct threat to the public. 
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As the Council appears to be determined to push draft Byelaw 19(a) through, the DPHDA 
would request that the Council faces up to its moral obligations to the public and the trade 
and: 
 

a. make a byelaw for how all other types of property that the police will not accept are to 
be dealt with; 
 

b. provide drivers and proprietors with guidance on the legal liabilities associated with 
dealing with lost property; 
 

c. provide drivers and proprietors with guidance on how to recognise and deal with 
property that may pose a direct threat to the public. 

 
Comment on the Consultation 
The consultation should have been based on the draft of the documentation prepared by 
Legal Services for submission to the DfT for provisional approval of the byelaws.  Those that 
have taken the time and trouble to comment would then have been in a better position to 
assess the Council’ proposals. 
 
That concludes the DPHDA’s comments. 

 
(electronic signature) 
A G P Shilling 
Chair DPHDA 
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Annex A 
 

DPHDA’s Comments on Byelaw 18(i) Submitted in Response to the Public Consultation on 
the Draft Hackney Carriage and Private Hire Licensing Policy 1 April 2017 to 31 March 2020 

 
2. Byelaws 

 
2.1. DP17-20, Page 17; Section 12; Byelaws & Conditions of Licence 

 
2.1.1. Reproduced below are sections 12.1, 12.2 and 12.5 of Section 12 of DP17-20. 

 
12.1  On 30 March 1977, the Licensing Authority adopted local Byelaws in respect of 
Hackney Carriages (APPENDIX O). 
 
12.2  The Byelaws are currently under review in accordance with DFT guidelines. Until 
the new Byelaws have been agreed the current Byelaws will remain in force. 
 
12.5  Failure to comply with Conditions and/or Byelaws may result in the Licence Holder 
being prosecuted by the Licensing Authority and may call into question the Licence 
Holder’s fitness to hold a Licence. 
 

2.1.2. What is not mentioned in the DP17-20 is the fact that in a newsletter dated October 2015, 
circulated to holders of HC and PH licenses, the Council’s Licensing Section announced 
that: 
 

Drivers will need to ensure that they check the vehicles carefully at the end of each 
journey for any lost property that may have been behind as Police Stations are no 
longer taking lost property. 
If lost property is found you should contact the Licensing Officer who may have 
been contacted and have details of the owner.  However, the Council will not be 
collection/storing lost property. 

 
2.1.3. The refusal of Council to accept lost property prevents drivers from complying with Byelaw 

18(i). 
 

2.1.4. Attached (Annex A) is a copy of the DPHDA’s letter to the Head of Legal dated 3 July 2016.  
It makes the case that the Licensing Committee does not have the delegated authority to 
prevent compliance with Byelaw 18(i). 
 

2.1.5. In her letter dated 23 March 2016, the Head of Legal Services, states that: 
 

Section 222 of the Local Government Act 1972 empowers the Council to bring 
proceedings for the promotion or protection of the interests of inhabitants in its area, 
where this is considered expedient by the Council. This is a matter of professional 
judgement. A decision by the Council as to whether or not to initiate legal proceedings 
for a breach of a Hackney Carriage Byelaw is therefore a matter of discretion.  The 
issue of delegation/constitution has no bearing on the matter. 

 
2.1.6. Again in her email dated 28 July 2016 Mrs Kelly-Stone states: 

 
As I have previously explained, the expediency of taking enforcement is a matter of 
professional judgement.   The Section 222 Local Government Act 1972 power to 
prosecute or defend legal proceedings would require the appropriate delegation 
under Section 101 of the Act. However, where Officers have exercised their 
professional judgement not to pursue legal action, there is no legal requirement for 
this decision to be taken under delegated powers. 
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2.1.7. Regarding officers exercising their professional judgement in deciding whether to 
prosecute; as the licensing conditions set by the Council have required drivers to take lost 
property to a police station, the officers of the Council have no way of knowing whether 
there have been any contraventions of Byelaw 18(i).  So, how can professional judgement 
be exercised on whether to prosecute in the absence of any evidence if non-compliance? 
 

2.1.8. If Byelaw 18(i) is complied with, no offence is committed.  If an offence is committed the 
decision whether to prosecute will depend on the circumstances.  If the breach had little or 
no impact, then it could be dealt with under the penalty points scheme.  However, if the 
customer’s health had been put at risk and the breach could have been avoided, then, to 
encourage compliance with the Byelaw, prosecution would be appropriate.  The decision on 
whether to prosecute is based on ensuring compliance with the Byelaw to protect the public 
interest. 
 

2.1.9. The Licensing Committee has delegated to the Head of Legal Services “Authority to 
prosecute for offences under the Relevant Legislation.  However, it has not delegated to 
her the power to prevent compliance with the relevant legislation, not does it have the 
power to. 

 
2.1.10. An email from the Head of Legal Services dated 28 August 2016 contained an attachment 

that provided a copy of the notes made by the Strategic Director (External Services) at a 
meeting with the Senior Licensing officer and the Manager Enforcement and Regulatory 
Services on 4 November 2015 and a copy of her recollections of the gist of the discussions 
dated 4 August 2016 (Annex B). 

 
2.1.11. In her notes the Strategic Director (External Services) states that, to her knowledge, Byelaw 

18(i) has never been enforced and that is has been custom and practice for lost property to 
be taken to a police station and left with the Police.  She goes on to say that difficulty arose 
when Kent Police changed its policy on lost property. 
 

2.1.12. This situation could have been avoided if action had been taken to review the situation 
earlier, as Department for Transport Guidance Notes and Model Byelaws Dated July 2005 
provide the following option for the place of safe custody: 

 
It may be desired to substitute “a police station in the district”.  In this case, an 
assurance will be required that the consent of the police has been obtained. 
 

Regarding the change in Kent Police’s policy on lost property, it must be appreciated that 
there was no restriction on who could deposit lost property at a police station.  Further, 
there is no statutory obligation for the police to accept lost property; whereas Byelaw 18(i) 
is specific to hackney carriage drivers and in making it, the Council has placed upon itself a 
statutory obligation to provide safe custody for property accidentally left in hackney 
carriages. 
 

2.1.13. The Strategic Director (External Services’) notes contend that providing safe custody for 
lost property an onerous task, but as the Council has no experience of dealing with it they 
have no idea.  However, the Kent Police Control Point based in the Civic Centre were 
accepting lost property and will no doubt continue to do so if it meets their current criteria. 
 

2.1.14. Her notes go on to say that her biggest concern is the security of the Civic Centre and the 
safety of the staff, the reason being that 

 
“in the current climate, it being known that the Council takes in items (bags, packages, 
mobile phones, etc.) belonging to unidentified persons would put the building and 
everyone in it at risk.” 
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2.1.15. However, her notes made at the 4 November 2015 meeting make no mention of the 
security threat, nor was it mentioned in the letters dated 4 November and 2 December 2015 
sent to the DPHDA by the Enforcement and Regulatory Services Manager. 
 

2.1.16. If the risks are so great, how is unidentified property found in the Civic Centre dealt with, 
and why are there no security checks of the bags, packages, mobile phones, etc. carried by 
people entering the Civic Centre?  
 

2.1.17. Either the safety of hackney carriage drivers is of no concern to the Council, or else it is 
scaremongering.  If the risks are so great, then it is reasonable to expect that officers would 
have provided advice on the precautions drivers should take when handling property that 
appears to have been accidentally left in their vehicles.  The fact that no attempt has been 
made to provide such advice, suggests that the threat to life and property is being used by 
the Council as a convenient excuse to avoid its obligations under Byelaw 18(i). 
 

2.1.18. The 4 August 2016 notes end stating that she has been advised by Legal that the Council 
has absolute discretion not to enforce the byelaw; but like every other response it’s just an 
unsupported statement; it does not state the source of that empowerment and the 
conditions that must be met to satisfy its use. 

 
2.1.19. Recommendation: If there is to be a credible HC & PH Licensing Policy that has the 

respect of the trade and other stake holders; it is important that the Council takes on the 
responsibilities it imposed on itself when making the Byelaw 18(i).  The DPHDA therefore 
requests that the Council complies with its statutory obligations under the byelaw and in 
accordance with its Licensing Policy. 
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Dartford Private Hire Drivers 

Association 

 

 

c/o 34 Canterbury Avenue, Sidcup, Kent DA15 9AS  
 

 07715 986 998 
 dartfordphdriversassociation@gmail.com 

 

 
Marie Kelly-Stone 
Head of Legal Services 
Dartford Borough Council 
Civic Centre 
Home Gardens 
Dartford 
DA1 1DR 

 
By mail: 
marie.kellystone@dartford.gov.uk  
 

 
Your Ref: PMKS/EH13el 

 
Date:  3 July 2016 

 

Dear Mrs Kelly-Stone 
 
RE: THE DARTFORD BOROUGH COUNCIL STATEMENT OF HACKNEY CARRIAGE AND 
PRIVATE HIRE LICENSING POLICY 01 APRIL 2014 – 31 MARCH 2017 - HACKNEY 
CARRIAGE BYELAW – LOST PROPERTY 
 
Thank you for your letter dated 21 June 2016 in which you state that consideration is being given 
to repealing and replacing the current byelaws with the DfT’s latest model byelaws, subject to DfT 
to approval.  That being the case, why did you not simply answer ‘Yes’ to the points on which I 
sought confirmation in my letter to you dated 29 October 2015. 
 
Unfortunately, you seem to have lost sight of the issue I was contesting, and the responses I have 
received from both you and Mark Salisbury have failed to address the questions I have raised and 
my arguments refuting the claims made by each of you.  It is therefore necessary for me to make 
an irrefutable case. 
 
Background 
 
The following statement appeared in the Licensing Section’s October 2015 Newsletter: 
 

Drivers will need to ensure that they check the vehicle carefully at the end of each journey 
for any property that may have been left behind as Police stations are no longer taking lost 
property. 
 
If lost property is found you should contact the Licensing Officer who may have been 
contacted and have details of the owner.  However the council will not be collecting/storing 
lost property. 

 
In a letter to you, dated 29 October 2015, I asked: 
 

Would you please confirm that with the exception of Byelaw 15, the Byelaws reproduced in 
Appendix O of the subject document; hereafter referred to as the Policy) are extant. 
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If the Byelaws are extant, would you please confirm that under Byelaw 18(i) the Council 
must accept and issue a receipt for lost property handed in at its offices by a hackney 
carriage proprietor or driver. 
 

My enquiry was answered by Mark Salisbury in a letter dated 4 November 2016 in which he stated: 
 

Dartford Borough Council have taken the decision not to enforce Byelaw 18(i) but have 
encouraged Hackney carriage drivers or proprietors to contact the Licensing Team so that 
they can take a note of the found property or, indeed, confirm that the loss has, in fact, 
been reported to them from the owner. 

 
In my reply to Mr Salisbury dated 1 December 2015 I asked him to respond to the following 
questions in order to ascertain the reason for this decision and on whose authority it was taken: 
 

 What is the scale of the problem, where is the supporting data and how was it assessed? 
 

 Where is the assessment of the impact on hackney carriage drivers/proprietors (particularly 
legal liabilities) and members of the public? 
 

 Where is the cost benefit analysis? 
 

 Where the case paper and supporting considerations and data?  
 

 Who took the decision not to enforce Byelaw 18(i) and when was it taken? 
 

 What authority does the Council have to repeal or amend a byelaw without making a formal 
application made to the appropriate Department of State? 

 

 Why has there been no consultation? 
 

 What advice does the Council propose to give to hackney carriage drivers/proprietors with 
regard to the legal liabilities and responsibilities for dealing with lost property? 

 
I also sought answers to these same questions from you in my letter dated 13 March 2016.  They 
remain unanswered. 
 
Conditions and Byelaws 
 
The Dartford Borough Council Statement of Hackney Carriage and Private Hire Licensing Policy 01 
April 2014 – 31 March 2017 (hereafter referred to as the Policy) was approved by the Licensing 
Committee on 25 March 2014. 
 
The Policy makes provisions for securing the safe custody of any property accidentally left in 
hackney carriages of private hire vehicles.  These are set out in: 
 

Appendix E:  Hackney Carriage Driver Licence Conditions - Condition 16; 
 
Appendix F:  Private Hire Driver Licence Conditions – Condition 16; 
 
Appendix O:  Byelaws for Hackney Carriages – Byelaw 18(i). 

 
Condition 16 of both the Hackney Carriage and the Private Hire Driver Licenses, is the same and is 
given below: 
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The Driver shall at the end of each hiring, inspect the vehicle for any property left in the 
vehicle by the hirer and if found, within 48 hours, deliver the ‘lost property’ to a police 
station in the Borough of Dartford and obtain a signed and dated receipt from the police. 

 
Hackney Carriage Byelaw 18(1) requires that: 
 

18. Every proprietor or driver of a hackney carriage shall, if any property accidentally left 
therein by any person who may have been conveyed in the carriage, be found by, or 
handed to him: 

 
(i) carry it as soon as possible and in any event within 24 hours, if not sooner 

claimed by or on behalf of its owner, to the office of the Council and leave it in 
the custody of the officer in charge of the office on his giving a receipt for it. 

 
It can be seen that the nominated place of safe custody in Condition 16 is ‘a police station in the 
Borough’ to which the driver must deliver property within 48 hours; whilst in Byelaw 18(1) the 
nominated place of safe custody is the ‘office of the Council’ to which the property must be 
delivered within 24 hours if not sooner claimed. 
 
Licensing authorities can attach conditions to private hire drivers’ licenses under Section 51(2) 
(Licensing of drivers of private hire vehicles) of the LG(MP)A 1976 which states: 
 

A district council may attach to the grant of a licence under this section such conditions as 
they may consider reasonably necessary. 
 

However, there is no such provision within the Act for hackney carriage drivers’ licenses. 
 
Conditions and Byelaws for Hackney Carriage Drivers Outside London are discussed in Chapter 
10; Sections 10.64 – 10.77, and Appendix ll; A2.10:  Hackney Carriage Byelaws – Guidance Notes 
and Model Byelaws (Dft July 2005) of ‘Button on Taxis Licensing Law and Practice (3rd Edition)’.  It 
considers various cases and arguments as to whether a licensing authority can legally attach 
conditions to a hackney carriage driver’s licence.  However, what is of note is Section 10.70.3 
which states: 
 

It appears to have been accepted amongst local licensing authorities that the judgement in 
the case of Wathan v Neath Port Talbot County Borough Council [2002 EWHC 1634] 
established a principal that there was no power available in law to attach conditions to a 
hackney carriage driver’s licence. 
 

Dartford Borough Council appear to have subscribed to this view, as the Byelaws for Hackney 
Carriages in Appendix O of the Policy were confirmed on 10 March 1975 and conform with the 
Model Byelaws contained in the Guidance Notes and Model Byelaws (Dft July 2005). 
 
Section 1.4 of the Policy states: 
 

This Policy is an authoritative statement of the Licensing Authority’s interpretation of the law 
relating to Hackney Carriage and Private Hire Vehicle licensing and its powers under the 
Relevant Legislation. In all cases of interpretation of this Policy, proper consideration will be 
given to the relevant statutory provisions, which will take precedence. 
 

Byelaw 18(i) is a statutory provision; therefore, it takes precedence over Condition 16 of the 
Hackney Carriage Drivers Licence Conditions. 
 
This proves that Condition 16 of the Hackney Carriage Drivers Licence Conditions is invalid.  
Therefore, it should be revoked by the Licensing Committee in accordance with the Policy’s non-
substantial amendment procedure. 
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Making and Repealing Byelaws 
 
The legal position with regard to byelaws, as set out in my letter to you dated 6 June 2016, is as 
follows: 
 

S235 of the Local Government Act 1972 empowers a council to make byelaws 
which must be confirmed by the Secretary of State. 
 
S236B of the Act (Revocation of byelaws) enables a council to make a byelaw to 
revoke a byelaw it had been made previously.  Here again the new byelaw must be 
confirmed by the Secretary of State 
 
Under S236B(5) of the Act, the Secretary of State may, in relation to England, by 
order revoke any byelaw which appears to him to have become spent, obsolete or 
unnecessary. 

 
As byelaws create criminal offences, S222 of the Act, which comes under the sub-heading 
Legal Proceedings, empowers the Council to initiate legal proceedings for breaches of the 
Byelaw.  Whether or not it is in the public interest to initiate legal proceedings will have to 
be decided on a case by case basis. 
 

You appear to concur with my assessment in your letter dated 21 June 2016 in which you refer me 
to the third paragraph of her letter dated 23 March 2016 which states: 

 
Consideration is being given to repealing the Hackney Carriage Byelaws and replacing 
these with the most up to date model produced by the Department for Transport, but 
excluding the ‘lost property’ Byelaw.  The issue of repeal and replacement (subject to DfT 
confirmation), will be a decision of the Council on the recommendation of the Licensing 
Committee (the Committee to be convened in or around the beginning of June). 

 
However, the fourth paragraph of your letter states: 
 

Similar ‘lost property’ requirements are referred to respectively, in the Hackney Carriage 
and Private Hire Diver Licence Conditions.  As these Conditions were approved by the 
Licensing Committee [25 March 2014], the issue of deleting the Conditions will be a matter 
for the Committee. 

 
You appear to have failed to appreciate that these parts of the policy do not conform with Section 
1.4 of the policy as Bylaw 18(i) takes precedence and invalidates Condition 16 of the Hackney 
Carriage Drivers Licence.  Condition 16 should replicate the Byelaw. 
 
Delegated Powers 
 
The Licensing Committee’s delegated powers for Hackney Carriage and Private Hire licensing are 
set out in Part 3 of the Council’s Constitution under the heading Terms of Reference (for 
Committees) and are given in my letter to you dated 6 June 2016. 
 
They are limited to the licensing of:  
 

hackney carriages and private hire vehicles; 
 
drivers of hackney carriages and private hire vehicles; 
 
operators of hackney carriages and private hire vehicles: 
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in accordance with the specified Acts and Statutory Instruments. 
 
Delegations to officers are set out in Section 8 (Officer Delegated Authority) of the Policy.  
 
The Licensing Committee, and hence officers with delegated authority, have no express powers to 
make byelaws and no express discretionary powers to change the provisions of byelaws. 
 
This is confirmed in the third paragraph of your letter dated 23 March 2016 where states: 
 

The issue of repeal and replacement (of byelaws) (subject to DfT confirmation), will be a 
decision of the Council on the recommendation of the Licensing Committee. 
 

This makes it clear that any proposed change to a byelaw will require a case to be presented to the 
Council through the Licensing Committee. 
 
Enforcement 
 
In a letter dated 2 December 2015, which was based on advice received from the Council’s Legal 
Department, Mark Salisbury’s states: 
 

If the Council chooses not to enforce the byelaw, then that simply means that the drivers no 
longer have to comply with it and they no longer risk being prosecuted for any breach. 

 
Compare this statement with the second paragraph of your letter of dated 23 March 2016 which 
states: 
 

Section 222 of the Local Government Act 1972 empowers the Council to bring proceedings 
for the promotion or protection of the interests of inhabitants in its area, where this is 
considered expedient by the Council. This is a matter of professional judgement. A decision 
by the Council as to whether or not to initiate legal proceedings for a breach of a Hackney 
Carriage Byelaw is therefore a matter of discretion.  The issue of delegation/constitution 
has no bearing on the matter. 

 
The comparison shows that the professional judgement was to abandon the interests of the 
inhabitants of the area.  This is because without enforcement, there is no possibility of initiating 
legal proceedings for breach of the byelaw and therefore there can be no requirement for 
discretion. 
 
Further, the issue of delegation constitution does have a bearing on the matter; because neither 
the Licensing Committee nor officers have the delegated authority to do anything other than to 
comply with the provisions of the byelaws that the Council has made. 
 
Conclusions 
 
Consideration is being given to repealing the Hackney Carriage Byelaws and replacing these with 
the most up to date model produced by the DfT.  A Council decision on whether or not to adopt 
them will be made based on the recommendation of the Licensing Committee a meeting of which 
was expected to be convened in or around the beginning of June 2016.  However, until such time 
as the new byelaws are confirmed, it is clear that the existing byelaws remain extant. 
 
The powers delegated to the Licensing Committee, and hence those delegated to officers, are to 
licence and enforce in accordance with the relevant legislation.  It has no power to amend byelaws 
as this can only be done through the Council by the making of another byelaw in accordance with 
S236B of the Local Government Act 1972. 
 
Byelaws are made to meet specific policy objectives.  The policy objective which covers Byelaw 18 
is: 
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Provisions for securing the safe custody and re-delivery of any property accidentally left in 
hackney carriages, and fixing the charges to be made in respect thereof. 
 

Mark Salisbury in his letter dated 4 November 2016 states: 
 

Dartford Borough Council have taken the decision not to enforce Byelaw 18(i) 
 
In the Enforcement section above, a comparison of the statement made by Mark Salisbury in his 
letter dated 2 December 2015 with that made by you in your letter dated 23 March 2016, shows 
that because the Council would not accept lost property from hackney carriage drivers, they would 
not face prosecution.  Therefore, the professional judgement referred to by you was to abandon 
the interests of the inhabitants of the area.  This is because without enforcement, there is no 
possibility of initiating legal proceedings for breach of the byelaw; therefore, there can be no 
requirement for discretion. 
 
A decision not to enforce Byelaw 18(i) by preventing compliance with it, would need to have been 
approved by the Council on the recommendation of the Licensing Committee.  This would have 
had to have been managed under the substantial amendment procedure of the Policy and in 
accordance with the procedures for making byelaws.  This would require consultation and a case 
made and submitted to the Licensing Committee who would decide on whether or not it should be 
submitted to the Council.  Had such a case been made, officers would have been able to answer 
the questions asked in my letter dated 1 December 2015. 
 
It is clear that Mark Salisbury’s claim that the Council had decided not to enforce Byelaw 18(i) is 
without foundation because Byelaw 18(i) had not been repealed.  Further, the delegations to the 
Licensing Committee and hence to Officers make no provision for non-compliance with byelaws.  
Therefore, the Licensing Section acted improperly in publishing the statement relating to lost 
property in their October 2015 Newsletter. 
 
Officers have failed to appreciate that the Council has accepted that conditions can only be 
attached to a Hackney Carriage Drivers Licence by means of byelaws.  They have also failed to 
take note of Section 1.4 of the Policy which states that statutory provisions will take precedence 
over any other provisions. 
 
Action 
 
As you expect the new model byelaws and an alternative way of dealing with lost property to be 
introduced shortly, I would suggest that the most amicable way of dealing with the problems arising 
from Byelaw 18(i) is to amend Condition 16 of Appendixes E and F of the Policy to conform with 
the Byelaw.  These changes and the forthcoming changes to byelaws can be communicated to the 
hackney carriage and private hire trades in a Licensing Section Newsletter. 
 
I doubt that the changes to Condition 16 of Appendixes E and F of the Policy will cause an 
appreciable increase administrative work as in the 5 years I was Licensing Officer (Vehicles), I had 
only two pieces of property handed in.  The first was a large cool box full of used disposable 
nappies that was left at the reception by a driver who, unsurprisingly, did a drop and dash.  This 
was disposed of after a couple of days on health and safety grounds.  The second was an 
envelope containing a passport application that the driver insisted on handing to me personally.  I 
dealt with this in accordance with Byelaw 18(i) by issuing the driver a letter that gave details of the 
property and an acknowledgement that I had received it. The matter was resolved the same day. 
 
 
If it would help matters, I am more than willing to meet with you and Mr Salisbury to discuss the 
way forward on this matter and be brought up to date on what is happening with the repeal and 
replacement of the current byelaws. 
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Yours sincerely 

 
A G P Shilling 
 
 

Copy to (by email) 
Cllr A Bardoe     Licensing Committee Chairman 
Mark Salisbury    Manager Enforcement & Regulatory Services 
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Licensing Section 

Dartford Borough Council       11 January 2017 

Civic Centre, 

Home Gardens, 

Dartford 

DA1 1DR 

 

1. Introduction 

Herewith All Night Cars Ltd’s response to the consultation on the Draft DBC Statement of HC & 

PH Licensing Policy 01-04-2017 – 21-03-2020, hereafter referred to as ‘LP17-20’. 
 

1.1. General Comments 

1.1.1. At the time, the closing date for comments given on the Council’s website was 31 December 2016.  

However, in the Dartford Messenger under a heading ‘Have your say on taxi licensing’ the closing 

date is given as before 13 January 2017. 

 

1.1.2. In the list of proposed amendments, the reason given for the change in several cases is ‘Legislative’.  

The reason should also have specified the Act(s), if not otherwise mentioned, and the relevant 

section(s) of the Act. 

 

1.1.3. Prior to the approval of the current edition of the Licensing Policy, there was consultation with the 

trade. Why not this one? 

 

2. Byelaws & Conditions of Licence 

2.1. Para 12.2 states that the byelaws are currently under review and that until they are approved the 

current ones will remain in force. 

 

2.2. In both the HC & PH Driver Conditions of Licence (Appendixes E and F), Condition 16 requires a 

driver to inspect their vehicle at the end of each hiring and if they find any property left in it, take it 

to a police station in the Borough within 48 hours and obtain a signed and dated receipt for it. 

 

2.3. If the byelaws remain in force and as stated in para 1.4 of LP17-20, “statutory provisions will take 

precedence”; why has the Licensing Committee permitting the Licensing Section to prevent 

compliance with Byelaw 18(i) that requires the Council to provide safe custody for lost property? 

 

2.4. I have seen a note in which the Strategic Director (Eternal Services) claims that the Council are not 

accepting lost property because, in the current climate, there is a threat to the security of the Civic 

Centre and the safety of its staff, it being known that the Council takes in lost property. 

 

2.5. As the security threat has been with us a long time and in that time the Council has never taken in 

lost property how have the risks to property and life been assessed? 

http://www.allnightcars.co.uk/
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2.6. When Kent Police were accepting lost property, how much of the lost property taken in by the Kent 

Police Contact Point, which is lodged within the Civic Centre, was identified as posing a potential 

threat? 

 

2.7. If the risk posed by lost property is so great; why were drivers not warned of the potential risks from 

property left in their vehicles and given advice on how it should be dealt with? 

 

2.8. What action will the Council take if Byelaw 18(i) is not repealed when the revised byelaws are 

presented for approval? 

 

2.9. The Council must comply with their HC & PH Licensing Policy and comply with its statutory 

commitment it made under its own HC Byelaws. 

 

3. Assessing an Application for a Licence 

 

3.1. 12 Months Driving Qualification Period 

3.1.1. An article in the Kentish Times, ‘Have your say on taxi licensing’, informed the public of the 

Licensing Committees proposal to increase the qualification period from 1 year to 3 years.  It gave 

no reasons for this change other than members of the Licensing Committee though that 1 year was 

insufficient time for a new driver to have obtained an adequate level of driving experience.  

However, it failed to mention that this had been proposed and defeated at defeated at the Licensing 

Committee meeting held on 14 July 2014 
 

3.1.2. At the same meeting the Committee agreed to the introduction of a Driving Proficiency Test to 

ensure a common standard for all drivers, a measure that has been carried forward into the LP17-20 

(page 21 para 15.5). 

 

3.1.3. The period of time a driver has held a licence is not a guide to driving proficiency, because having 

held a licence for 3 years does not mean that a person has gained 3 years driving experience.  If you 

want a pilot’s licence you have to log your flying hours and pass various tests and thereafter, to keep 

your licence you have to put in a certain number of flying hours each year to keep your licence.  

Driving is not like that!  There are those that passed their driving test more than 3 years ago who 

have never, since the day they passed, sat behind the wheel.  Yet under the 3 year qualification 

proposal, a person like that would be judged to have gained a minimum of 3 years driving 

experience.  That was the reason for the introduction of the Driving Proficiency Test. 

 

3.1.4. Apart from the public having been kept in the dark about the Licensing Committee having previously 

rejected this proposal, it is clear that the length of time a person has held a driving licence is not a 

reliable guide to driving proficiency. 

 

3.1.5. The proposal should be rejected. 

 

3.2. Language Proficiency Test 

3.2.1. As a Dartford Licensed PH Operator in a growing town, I, like other operators licensed by the 

Council, need more Dartford licensed PH drivers to meet my business needs which stem from the 

growth in Dartford’s population. 

 

3.2.2. I know of a number of PCO drivers that would like to become a licensed by Dartford. Some have 

passed the Knowledge Test but have failed the spoken English test, one of them having failed it 4 

times and each time by only a few marks, and a £40 a time that becomes expensive.  These drivers 

speak better English than many of the Dartford drivers that were license when the assessment of was 

carried out by the Licensing Officer. 
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3.2.3. What would be the effect on the numbers passing the Language Proficiency Test if the pass mark 

were to be lowered by 10 marks and would this result in a significant drop in the level of English 

proficiency needed to be a private hire driver? 
 

4. Knowledge Test 

4.1. The pools of routes and location questions have been removed from the Knowledge Test Information 

Pack and now those wishing to become hackney carriage or private hire drivers are expected to know 

the whole of the Borough.  This means that the same level of knowledge will be required for both 

tests, the only difference being the pass mark.  When this change was made was an assessment made 

of the effect it was likely to have on the numbers passing the test.  Where is that assessment and why 

has it not been published? 

 

4.2. The trade has not been consulted about these changes yet they can have a profound effect on our 

businesses and the service that can be offered to those that seek the services provided by the 

Hackney Carriage and Private hire Trades.  Why has there been no consultation with the Trade? 

 

4.3. Over the last few years the number of people passing the Dartford Knowledge Test seems to have 

dropped and when this happens it becomes difficult to grow a business and meet the growing needs 

of an increasing population arising from the increase in house building going on within the Borough.  

Making the Knowledge Test harder will exacerbate this problem and lead to more out of town 

hackney carriages and private hire vehicles being used to satisfy demand. 

 

Nick Morris 
Nick Morris 

Director 
Electronic communication 

does not bear live signature 

 


